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Foreword. 

i 

Appellee deems it proper at the outset to direct the at¬ 
tention of the court to the fact that appellant is raising for 
the first time in this court, a new assignment of errpr not 
heretofore raised. 

i 

1. Appellant, in her bill of complaint, prayed thht ap¬ 

pellee’s Maryland decree of divorce “be declared null and 
void” (Rec. 5). j 

2. In her first assignment of error, appellant charges that 
the trial court erred in not holding the appellee’s said de¬ 
cree of divorce “to be void” (Rec. 15). 

i 

3. In her brief, appellant abandons this assignment of 
error and attempts to raise a new assignment of error by 
stating (page 5 of appellant’s brief): 

“In the assignment of errors it is contended that 
the Marvland decree should have been held to be void. 
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Upon further consideration, however, it is not deemed 
necessary to press this contention, but it is contended 
that regardless of whatever validity the decree may 
have in Maryland it is not entitled to full faith and 
credit here for the two separate reasons next to be 
considered.” 

The full faith and credit question was not an issue before 
nor directly adjudged by the trial court, nor was the giving 
or refusal to give full faith and credit to appellee’s Mary¬ 
land decree assigned as error, nor was this question con¬ 
sidered by the trial court or by the appellee in the prepara¬ 
tion and settlement of the statement of evidence. It is 
raised here for the first time. 

It follows, therefore, that appellant’s new assignment of 
error should not be considered or adjudged. 

Statement of Facts. 

The facts essential to the issues here involved are as fol¬ 
lows : 

1918. The parties were married, lived together in the 
District of Columbia “off and on until the time of the final 
separation” in 1925. There are no children as a result 
of this marriage (Rec. 20). 

1923. The parties entered into a separation agreement, 
but resumed living together until their final separation 
(Rec. 20). 

1925. The final separation agreement was entered into 
February 17, 1925 (Rec. 23). In addition to the usual pro¬ 
visions for living separate and apart, the agreement pro¬ 
vided that the appellee should pay his wife, the appellant, 
$35 per month, for her support and maintenance. This 
sum he has continued to pay regularly. Each released all 
rights in the property and estate of the other. This agree¬ 
ment indicated (pars. 6 and 7, Rec. 25), and the trial court 
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found, that divorce proceedings were contemplated^ and 
the wife’s maintenance and support were settled ih the 
agi’eement regardless of any divorce action. 


1926. Appellee transferred his place of legal residence 
from the District of Columbia to Maryland, where lie es¬ 
tablished his home, and where he has resided continuously 
(Rec. 38). He did not establish a residence in Maryland 
either fraudulently or for the purpose of obtaining a di¬ 
vorce (Rec. 35). That appellee has been a bona fide resi¬ 
dent of Maryland continuously since 1926 is conceded by 
appellant (appellant’s brief,, page 2) and was so found by 
the court (Rec. 11). 


1927. Appellant filed a bill for maintenance in the court 
below, seeking to have increased the monthly payments 
provided for in the separation agreement of 1925. jThat 
bill, after trial, was dismissed (Rec. 12). 

1930. Appellee obtained a decree of absolute divorce 

I 

from the appellant before a proper circuit court o|f the 
State of Maryland. Appellant admits that appellee strictly 
complied with all statutory requirements of the lajw of 
Maryland, of which State he then was, and has continued 
to be, a bona fide resident. It is unquestioned that appel¬ 
lee did not establish his said residence in Maryland either 
fraudulently or for the purpose of obtaining a divorce (Rec. 
35). | 

1932. In July, appellee remarried and has continued to 
maintain his home with his second wife in the State of Mary¬ 
land (Rec. 35). | 

1932. In October, appellant instituted the present action, 
praying that said Maryland divorce be declared null and 

I 

void and that she be granted a divorce a mensa et thoto for 
cruelty. 
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I 

1937. Over the objection and exception of appellee, the 
appellant amended the prayers aforesaid by adding a prayer 
that the Maryland “decree be declared null and void and the 
plaintiff be declared to be the lawful wife of the defendant 
notwithstanding said decree” (Ree. 11). 

Following a trial on the merits, the court found as a fact 

I 

that appellant had not sustained her charge of cruelty, (Rec. 
12, 13) and appellant has abandoned any contention with 
respect to the finding of the court on this issue (Appellant’s 
brief, page 3). 

The trial court also found as a fact that defendant was 
a legal resident of the State of Maryland for the required 
time prior to the filing of his Maryland suit for divorce; 
that the Maryland divorce is valid, having been granted in 
accordance with the laws and procedure of Maryland; and 
that appellee had lived up to the provisions of the 1925 
separation agreement and kept up all his payments there¬ 
under. 

The trial court further found that no facts existed in this 
cause constituting a basis for the application of the declara¬ 
tory judgment law, and that such law cannot be used as an 
appeal from a judgment in any jurisdiction, and that such 
law was not meant to be used to declare proceedings in 
another jurisdiction void (Rec. 13). 

Argument. 

I. 

As previously noted in the Foreword, appellant is seeking 
to raise in this court for the first time a new and different 
assignment of error. In the court below she assigned as 
error the trial court’s refusal to hold appellee’s Maryland 
decree “to be void.” In this court, however, that assign¬ 
ment is abandoned, and she now contends that regardless 
of the validity of the Maryland decree, it is not entitled to 
full faith and credit here (Appellant’s brief, page 5). 


0^ 

o 


Rule Five, paragraphs three and nine, of this court pro¬ 
vides for the filing of the assignments of error pribr to the 
settling and signing of the statement of evidence, ^nd pro¬ 
vides further “in no case will this court decide any point or 
question that was not fairly presented for decision by the 
court below; * * *” ! 

Obviously, where a statement of evidence is settled and 
signed, based upon the assignments of error as filed, it would 
be manifestly unfair and disadvantageous to the triial court 
and to the appellee to permit the appellant to change the 
assignments of error. It is one thing to charge etror for 

failing to declare the Maryland decree void, and an entirelv 

| 

different thing to charge the trial court with error for giv¬ 
ing the Maryland decree full faith and credit. Nowhere in 
this entire record does it appear that the trial cofirt was 

I 

asked to deny full faith and credit to the Maryland decree. 

In Cooper v. Sillers, 30 App. D. C. 567, this court held 
that an error, not assigned in the court below, cannot be con¬ 
sidered on appeal, and stated: J 

“This court will only consider errors that are prop¬ 
erly assigned, and which have been called to the atten¬ 
tion of the trial court, and a ruling made thereon, and 
to which exceptions have been taken.” 

Whipple v. Gaddis, 25 App. D. C. 333. 

In Missouri Ry. Co. v. Fitzgerald, 160 U. S. 556, thp court 
said: 

“An assignment of errors cannot be availed to im¬ 
port questions into a cause which the record does not 
show were raised and passed on in the court belbw.” 

Again, in Harris v. Wall, 7 How. 693, the court held that 
a plaintiff cannot assign error on an issue in whicli there 
was no judgment of the court below. 

It is, therefore, respectfully submitted that since the ap¬ 
pellant has abandoned her first assignment of error, t|here is 


i 
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' 

nothing before the court in connection with this assignment 
upon which an adjudication should be made here. 

II. 

The trial court found, and it is admitted by the appellant, 
that the appellee established a bona fide residence and dom- 
cile in the State of Maryland, and has resided continuously 
within that state since 1926. He did not establish his resi¬ 
dence there fraudulently or for the purpose of obtaining a 
divorce. He has acted in good faith, and has strictly com¬ 
plied with the law of his state. The trial court found as a 
fact that “the Maryland divorce is a valid divorce, having 
been granted in accordance with the laws and procedure of 
the State of Maryland” (Rec. 11). The appellant admits 
that the appellee strictly complied with the laws of Mary¬ 
land in obtaining his decree (Appellant’s brief, page 2). 
The separation agreement of February 1925, which the 
court below, on two occasions (suit of 1927 and decree of 
1937) found to be valid and binding, and with the terms of 
which the appellee has strictly complied and fulfilled, indi¬ 
cated in paragraphs 6 and 7 thereof, (Rec. 25) as the court 
below held, “that there might be possible divorce proceed¬ 
ings in the future by either one or the other of the parties, 

I 

and did not either expressly or impliedly, preclude or bind 
either party not to file divorce proceedings, but expressly 

j 

provided that in spite of any divorce proceedings that 
might be filed by one or the other, the question of alimony, 
the question of maintenance and support, was to be regarded 
as fixed and determined, and so fixed and determined during 
the lives of these two parties” (Findings of Fact, Rec. 13). 

In the light of the foregoing uncontroverted facts, the 
inapplicability of the cases decided by this court and cited 
by the appellant on the question of full faith and credit 
is apparent. 


In Jacobi v. Jacobi, 45 App. D. C. 442, the court jstated 
that if the plaintiff was not an actual resident of Ijlorida 
at the time he obtained his decree and had not bejen for 
the length of time required by the statutes, Florida’^ court 
would have been without jurisdiction and its decree would 
not be binding. | 

In Diggs v. Diggs, 53 App. D. C. 56, the trial court! found 
“that the defendant went to Virginia for the fraudulent 
purpose of procuring a divorce from the plaintiff \Vithout 
her knowledge.” This court, in affirming the decree below, 
held that the defendant’s claim to residence in Virginia was 
not genuine, but fraudulent, and was simulated for the pur- 

j 

pose of obtaining a divorce and was not in good faith ;| there¬ 
fore, the judgment was not binding upon the courts of other 
states. 


In Benson v. Benson, 59 App. D. C. 271, the husband ob- 
tained an Illinois decree upon a “simulated residence for 
the sole purpose of enabling him to procure a divorce 
therein. ’ ’ 


In Frazier v. Frazier, 61 App. D. C. 279, the trial court 
found that the Virginia court granting the divorce was with¬ 
out jurisdiction, as Frazier at the time of filing the Virginia 
suit was, and continued to be, a resident of the Distinct of 
Columbia. This court, in affirming the decree beloV, held 
that “the surrounding circumstances all tend to iinpugn 
his good faith and to disprove his contention as to resi¬ 
dence. ’ ’ 

Holt v. Holt, 64 App. D. C. 280, involved a Keno divorce, 
the record showing that the husband had no legal domicile 
in Nevada and that his residence there was simulated only. 

On the record made by the appellee herein, the court 
could with perfect propriety, and probably would have 
given the Maryland decree the full faith and credit it de¬ 
served had the question been presented. Actually the trial 






court did find as a fact “that the Maryland decree is a valid 
divorce. ’ ’ 

III. 

No attack is made upon the Maryland decree for fraud, 
want of jurisdiction, or failure to strictly comply with the 
statutory requirements. The substance of appellant’s com¬ 
plaint is that because appellee knew appellant’s address, he 
should have given her notice (although, at the same time, 
appellant admits that no such notice was required by the 
Maryland statute); aiid because no such notice was given, 
the Maryland decree should be denied validity, even though 
appellee complied strictly with all requirements of law, 
acted in good faith, has remarried in good faith and has 
continued to reside in his own home in Maryland in good 
faith. No detriment to appellant is shown. Appellant made 
no effort to seek relief in the Maryland courts bv direct 
attack when she first learned of the Maryland decree, but 
instead seeks, by collateral attack, to use the courts of the 
District of Columbia as the tribunals in which to appeal 
from and reverse the Maryland decree. In law, in morals 
and in common sense no such procedure is warranted, espe¬ 
cially in view of the finding of the court below that the 
decree is valid and constitutional (Rec. 11). 

Hilbish a?. Hattel, 33 L. R. A. 783 (Ind.); 

Thompson t l . Thompson, 11L. R. A. 443 and note (Ala.). 

In the case of Kenner v. Kenner, 139 Tenn. 211, the 
court said: 

“Although, it is true, a divorce decree procured in 
a foreign state, without personal service of process on 
the defendant therein, the latter having been made a 
party only by publication or other substituted process, 
under the foreign law, and the plaintiff in such pro¬ 
ceeding having gone to the foreign jurisdiction solely 
for the purpose of instituting such litigation, may be 
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successfully attacked by a bill for fraud in any iother 
state wherein rights are claimed under such decree 
(Gettys v. Gettys, 3 Lea, 260, 31 Am. Rep. 637; Cljaney 
v. Bryan, 15 Lea, 589), yet such attack cannot b(} sus¬ 
tained when it appears, as in the present case, that 
the party obtaining the decree removed to the foreign 
state ivith the bona fide purpose of making a hopie in 
that state, although entertaining at the same time a 
purpose to bring in the latter state an action for divorce, 
as soon as a domicil therein could be acquired (Thoms 
v. King, 95 Tenn. 60, 31 S. W. 983; Colburn v. Colburn, 
70 Mich. 647, 649, 38 N. W. 607; Hunter v. Hunter, 64 
X. J. Eq. 277, 281, 53 Atl. 221; Fosdick v. Fo&dick, 
15 R. 1. 130, 23 Atl. 140). Jurisdiction of the person 
of the defendant may be acquired in the foreign state 
by publication, or other substituted service,, although 
the defendant is, in fact, a nonresident. Thoms v. 
King, supra; Thompson v. Thompson, 91 Ala. 591, 11 
L. R. A. 443, 8 So. 419; Dunham r. Dunham, 1(?2 Ill. 
589, 35 L. R. A. 70, 44 X. E. 841. And this applies to 
either spouse, although the other has never been in 
the state where the suit is brought; and on such service 
a decree can be obtained which should be respected in 
another jurisdiction. 9 R. C. L. Divorce, sec. 336; 
Thompson v. Thompson, and Dunham v. Dunham, 
supra; Gordon v. Munn, 87 Kan. 624, 125 Pac. 1, Ann. 
Cas. 1914 A, 783; Benton’s Succession, 59 L. jR. A. 
135, and note on page 146, second col. Par. 3 ejt seq. 
and pages 148, 149, and pages 167 and 168 (106 La. 
494, 31 So. 123); Felt v. Felt, 59 X. J. Eq. 606, 47 
L. R. A. 546, 83 Am. St. Rep. 612, 45 Atl. 105, 40 Atl. 
1071; Bidwell v. Bidwell, 139 X. C. 402, 2 L. R. A. 
(X. S.) 324, 329, 330, 111 Am. St. Rep. 797, 803, 52 
S. E. 55. And see Cheever v. Wilson, 9 Wall! 108, 
19 L. Ed. 604; Cheely v. Clayton, 110 U. S. 701, 28 L. 
Ed. 298, 4 Sup. Ct. Rep. 328; notes to 53 Am. St. Rep. 
183; 94 Am. St. Rep. 554; 16 L. R. A. 499, and 5j Ann. 

Cas. 28.” (Italics supplied.) ! 

| 

The plaintiff’s bill basically sought two things: 1. a 
divorce a mensa for cruelty; 2. a decree holding the Mary- 
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land decree null and void. Later she added another prayer 
to have the Maryland decree declared null and void and 
that she be declared to be the lawful wife of the defendant. 
(Her bill set out the fact that the appellee had procured 
his decree for divorce in Maryland, but it will be noted 
that she did not ask the court to refuse to give it full faith 
and credit, but prayed that the court hold and declare the 

Maryland decree null and void.) 

1 

It is doubtful if the court below would have had jurisdic¬ 
tion to entertain a bill the sole purpose of which was to 

I 

hold and declare the Marvland decree null and void. Such 

* 

a bill could onlv have been filed in the court in which the 

* 

Marvland decree was rendered. 

* 

“The power to vacate judgments is an entirely dif¬ 
ferent matter from the power to reverse judgments. 
It is a powbr inherent in and to be exercised by the 
court which rendered the judgment, and to that court 
and no other the application to set aside the judgment 
should be made.” 

1 Black on Judgments, 2d Ed. Par. 297. 

The trial court expressly found that appellant had not 
sustained her charge of cruelty, and she expressly aban¬ 
dons that charge in this appeal. Cruelty is definitely out 
of this case. All that is left, therefore, is her prayer to 
have the Maryland decree held and declared null and void, 
and she did not sustain the burden of proof even as to 
that. Since the trial court had no jurisdiction to grant only 
this relief, it necessarily follows that there is nothing before 
this court for decision. 

Stating the proposition in another way, plaintiff came 
into the court below under the statutory provision allowing 
suits for limited divorce for cruelty. She improperly joined 
a prayer for the nullification of the Maryland decree. The 
cruelty charge having been held against her and then aban- 
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doned, there is nothing left in her case. Appellant liecog- 
nizes this by abandoning her original assignments of error, 
and attempting to set up new ones, that is, by saying that 
the Maryland decree was not entitled to full faith and credit. 
There are three answers to this: 1. Such relief was neither 
prayed for or sought in the court below. 2. Its denia) was 
not assigned as error in the court below. 3. With the crueltv 
charge eliminated by the finding of the court and by express 
abandonment by appellant, (and the trial court expifessly 
finding the Maryland decree to be valid), the bill is so 
thoroughly emasculated as to leave nothing in it to 
jurisdiction to the court below or to this court. 

IV. 

The record shows that the Maryland decree was granted 
upon constructive service by publication. The court below 
found that the Maryland divorce was granted in accordance 
with the laws and procedure of the State of Maryland (Rec. 
11). Appellant admits that publication, without personal 
service or actual notice to the defendant in the Maryland 
case, “was all that was required by the law of Maryland 
which was complied with strictly” (Appellant’s brief, 
page 2). 

Under such circumstances, and in the absence of fraud or 
bad faith, the Maryland decree was valid, as found by the 
trial court. 

In Cheely v. Clayton, 110 U. S. 701, the court said: 

I 

‘ ‘ The courts of the State of the domicil of the parties 
doubtless have jurisdiction to decree a divorce, in ac¬ 
cordance with its laws, for any cause allowed by those 
laws, without regard to the place of the marriage, or 
to that of the commission of the offense for which the 
divorce is granted; and a divorce so obtained is [valid 
everywhere. Story, Confl. Laws, sec. 230 a; Cheeper v. 
Wilson, 9 Wall., 108; Harvey v. Farnie, 8 App. Ca^., 43. 
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If a wife is living apart from her husband without suffi¬ 
cient cause, his domicil is in law her domicil and, in the 
absence of any proof of fraud or misconduct on his part, 
a divorce obtained bv him in the State of his domicil, 
after reasonable notice to her, either by personal serv¬ 
ice or by publication in accordance with its laws, is valid, 
although she never in fact resided in that State. Burlen 
v. Shannon, 115 Mass., 438; Hunt v. Hunt, 72 N. Y., 218. 
But in order to make the divorce valid, either in the 
State in which it is granted or in another State, there 
must, unless the defendant appeared in the suit, have 
been such notice to her as the law of the first State 
requires.’' (Italics supplied.) 

It cannot be denied that appellee’s Maryland decree meets 
every requirement of the rule as laid down by the Supreme 
Court, supra. 

Appellant eitbs McDonald v. Mabee, 243 U. S. 90 and 
Wuchter v. Pizutti, 276 IT. S. 13, to support her position, 
although admitting (Brief, page 8) that these cases “were 
concerned with actions for money judgments, and that there 
are points of distinction between such actions and suits in¬ 
volving status,” and she further concedes “that a divorce 
suit, which involves the matrimonial res, may be founded 
upon constructive service of process” (Brief, page 8). An 
entirely unsupported contention is then advanced that the 
form of constructive service employed in this case did not 
under the circumstances satisfy the requirements of due 
process of law. "Why not? The appellee was and continued 
to be a bona fide resident of Maryland. He complied 
strictlv with everv provision of law. No fraud or bad faith 

•/ * A 

I O *9 

is charged against him. The Maryland court had juris¬ 
diction. The statute authorized constructive service by 
publication. The court below found as a fact that the Mary¬ 
land divorce was valid and the law of Maryland in regard 
to divorce and service of process by publication is not un¬ 
constitutional (Rec. 11). 
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Appellant cannot and does not, by any fact, principle or 
authority, controvert the soundness of the court’s finding. 

V. | 

The Maryland decree was granted in March, 1930. j The 
present bill was filed by the appellant herein in October, 
1932. The so-called Declaratory Judgments Act was ap¬ 
proved in June, 1934. In January, 1936, appellant filed a 
motion, thereafter granted over the objection and excejption 
of the appellee, to amend her bill of complaint by addifig the 
following prayer: 

“That, in the alternative, the aforesaid (Maryland) 
decree be declared null and void and the plaintiff be 
declared to be the lawful wife of the defendant notwith¬ 
standing said decree.” 

She is seeking to invoke a statute passed long after the 
granting of the decree in the State of Maryland and the in¬ 
stitution of the present suit. 

Appellant relies upon the case of Bauman v. Baumah, 222 
App. Div. (N. Y.) 460, modified in 250 N. Y. 382. Ifi that 
case, the court found that a Mexican divorce obtained lj>y the 
husband, a resident of New York, was absolutely void, and 
that his re-marriage in Connecticut was therefore injvalid. 
In the case at bar, the trial court held the divorce <jf the 
appellee valid, and said: 

“In the opinion of this court a declaratory judgment 
cannot be used as an appeal from a judgment in any 
jurisdiction or state or the District of Columbia; and in 
the opinion of this coui't it is not meant to be used, finder 
the terms of the Act, to declare proceedings in another 
j urisdiction void ” (Rec. 13). 

j 

One of the matters stressed in the Bauman case was the 
adjudication of property rights. In the case at bar jthose 
rights were definitely and finally settled in the separation 
agreement (Rec. 24). 
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A fraudulent divorce decree can be declared to be without 
force or effect within a sister state or country and that, in 
substance, is exactly what the court held in the Bauman 
case, (it having modified the decree as to the injunctive 
relief granted by the trial court), and in Henry v. Henry, 
104 N. J. Eq. 21. The Diggs case, 53 App. D. C. 56, the Holt 
case, 64 App. D. C. 280, and the Fry case, 61 App. D. C. 232, 
are illustrations in this jurisdiction of this principle. In 
each of these cases the court found that the decree was ob¬ 
tained fraudulently, and in bad faith, and was based upon 
a simulated residence. 

In the case at bar, however, the bona fides of the appellee’s 
x’esidence and his good faith are not questioned, and it would 
be absurd to declare the appellant the lawful wife of the 
appellee when the court has found as a fact and as matter of 
law that the appellee’s Maryland divorce is valid. There is 
no legal or factual justification in the case at bar to invoke 
the Declaratory Judgments Act. 

VI. 

Conclusion. 

It is, therefore, respectfully submitted that on the facts 
and on the law, the decree of the court below should be 
affirmed. 

Respectfully submitted, 

Lotjis Ottenberg, 

H. Max Ammerman, 

Attorneys for Appellee. 
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